SWAIN & CO SOLICITORS

MENTAL HEALTH LAW
Introduction/General Issues

Many of us would accept that to a large extent we are greatly influenced by our early life experiences.  During childhood and early adult hood we learn most and are most receptive to influence from the world around us.  We are also vulnerable to it.  
Vulnerability may come in the form of experience of adverse life events or experiences which can leave lasting effects.  It may also be a time when problems develop.  It could be important to identify those early and provide treatment and/or support as required.

Our youth is a time when life experience and influence comes from many areas.  The family unit is fundamentally important. We are subject to compulsory education and begin to develop within our peer group.  There may be experience of events such as divorce or family bereavement, serious illness in the family or loss of a close friend.  These may all have an impact on someone’s mental health.  There may also be the presence of or development of freestanding mental illness or disorder.  
What are we talking about 

· Mental Illness

· Behavioural Disorder

· Mental Impairment

· Personality Disorder

The prevalence of mental health problems
Apparently one in four of our community will at some stage in their life suffer mental illness.

In relation to young people a report from the Office for National Statistics (ONS) suggested that in 2004 one in ten children and young people (ages 5–16 years) were diagnosed with some form of mental disorder.  A recent follow up survey published in 2008 found that:

 “where children had experienced three or more such events (divorce or family bereavement, serious illness) by the time they were first surveyed in 2004, they were three times more likely to develop emotional disorders than those who had not. Physical illness was also strongly linked to the onset of emotional disorders. Children who had experienced a serious or chronic illness in 2004 were twice as likely to develop emotional disorders.”
The report found that other factors were relevant including structure of the family unit.  The original report identified some of the more common mental health problems in children to include

· emotional disorders (anxiety or depression)

· ‘conduct disorder’, a complex group of behavioural and emotional problems which can include ‘oppositional defiant disorder’

· disorders such as attention deficit hyperactivity disorder

· autism

· eating disorders

We must appreciate that persons suffering mental disorder may be extremely vulnerable.  This in my view is even more the case in children and young persons.
Children and young persons are recognised by the courts as being vulnerarble by way of their age.  Below the age of 18 they must be represented in a civil court action by a responsible adult (Litigation Friend).  When interviewed under PACE, until aged 17, they are required to be assisted by an appropriate adult as well as having access to a lawyer.  Any person suffering from mental health difficulties regardless of age can have access to an appropriate adult when being interviewed under caution by the police.
Stigma 
Society’s misconceptions about mental illness must be tackled.  At best it arises from lack of experience and ignorance, at worst it is born out of prejudice.
Childhood and adolescence are times when we can be most susceptible to stigma.  It marks us apart from others.  It can serve to separate an individual from their peer group.  It has the potential to lead to problems with self esteem and other negative impacts.

These problems may not only prevent people seeking help themselves, as they may not want to be “labeled”, but may also serve to reinforce feelings of rejection by peers and growing social isolation . Such feelings increase the chances of self-harm and suicide in young people.
Care and Care in the Community

Treatment of mental illness has been a progressively changing area of medicine.  Modern thinking is to try and encourage independent living in the community wherever possible and we should always bear in mind the balance between someone’s need for treatment, and the protection of their fundamental rights.

Main Sources of Law

The Mental Health Act 1983 (as amended)

Code of Practice to the Mental Health Act 1983

Evolving case law

Human Rights Act 1998

Every Child Matters (2003) (Green paper following the Victoria Climbie case)

The Children Act (2004) (enacting the green paper)
The Children Act (2004)

The preamble to the Act reads:

“An Act to make provision for the establishment of a Children’s Commissioner; to 
make provision about services provided to and for children and young people by local 
authorities and… to make provision about private fostering, child minding and day 
care, adoption review panels, the defence of reasonable punishment, the making of 
grants as respects children and families, child safety orders,….”

The Act set up the office of Children’s Commissioner part of who’s function is “to be concerned…with the views and interests of children…and mental health and emotional well-being…”

There is emphasis on a need for multi-disciplinary working, the removal of duplication of services, increased accountability and improved inspection of local authorities.

Communication and co-ordination of services is always the key to effective delivery.  As we have recently seen in the case of baby Peter in some areas we still need to improve.  We will return to this point later in relation to CPA.
Mental Health Act 1983 (as amended)

I will explain broadly the use of the Mental Health Act (The Act) and protections under the Act.
There is no minimum age limit for detention in hospital under the Mental Health Act.

Child and Adolescent psychiatry is a specialist field.  There are specialist units set up locally and regionally.  In Portsmouth:


Battenburg Clinic, Battenburg Avenue, North End, Portsmouth PO2 0TA


Merlin Centre, 19 Villiers Road, Southsea PO5 2NR
There are units set up regionally commonly as part of Forensic services:

Bluebird House, Tatchbury Mount, Calmore, Southampton


St Andrews Healthcare, Billing Road, Northampton (100 beds)

Protection of Detained Patients

It should be recognised that detention under The Mental Health Act deprives people of their fundamental rights, such as their liberty, and as such it is recognised that there should be adequate protection of their rights.

This means that patients should be allowed proper channels to challenge any decision affecting their rights.

There is also a Code of Practice to the Act.

Code of Practice – Guiding Principles

These include

· Least restriction principle – when acting without a patient’s consent attempt to keep to a minimum restrictions imposed – for instance on their liberty.

· The respect principle – No unlawful discrimination.  Respect for diverse range of needs, values and circumstances including race, religion, age, gender, culture, disability etc

· Participation principle – no unlawful discrimination must consider the patients views, wishes and feelings and follow those whenever practicable and consistent with the purpose of the decision.

Children are defined as those under the age of 16.  Young persons are defined as those of age 16-17.

It makes special provision for Children & Young Persons (Section 36). This section covers

· Who has parental responsibility, and the parental zone of control;

· When the Mental Health Act should be used and when the Children Act should be used;

· What it means for children and young people to be capable of consent;

· How to make decisions about admission or treatment of informal patients of 16 or 17 years old;

· How to deal with informal patients under 16 years old;

· How treatment for under 18s is regulated by the Mental Health Act;

· When an application to the court should be made;

· The need to provide age-appropriate services;

· Applications and references to the Tribunal;

· General duties concerning, for example, local authorities visiting children and young people in hospital.
The Act may be used to detain children or young people where that is justified by the risk posed by their mental disorder and all the relevant criteria are met.

Where the child or young person with a mental disorder needs to be detained, but the primary purpose is not to provide medical treatment for mental disorder, consideration should be given to using section 25 of the Children Act 1989.

If a child or young person is seriously mentally ill, they may require to be admitted for treatment.

At least one of the people involved in the assessment of a person who is under 18 years old, i.e. one of the two medical practitioners or the approved mental health professional (AMHP), should be a clinician specialising in Child and Adolescent Mental Health Services (CAMHS).
Where this is not possible, a CAMHS clinician should be consulted as soon as possible.  In cases where the child or young person has complex or multiple needs, other clinicians may need to be involved, e.g. a learning disability CAMHS consultant where the child or young person has a learning disability.

It requires that when decisions are taken under the Act about children and young people, the following should always be borne in mind:

· The best interests of the child or young person must always be a significant consideration;
· Children and young people should always be kept as fully informed as possible, just as an adult would be, and should receive clear and detailed information concerning their care and treatment, explained in a way they can understand and in a format that is appropriate to their age;

· The child or young person’s views, wishes and feelings should always be considered;

· Any intervention in the life of a child or young person that is considered necessary by reason of their mental disorder should be the option that is least restrictive and least likely to expose them to the risk of any stigmatisation, consistent with effective care and treatment, and it should also result in the least possible separation from family, carers, friends and community or interruption of their education, as is consistent with their wellbeing;

· All children and young people should receive the same access to educational provision as their peers;

· Children and young people have as much right to expect their dignity to be respected as anyone else;

· Children and young people have as much right to privacy and confidentiality as anyone else.

Routes into Hospital


-
referral by GP


-
referral by other health care worker


-
Mental Health Act assessment (see below)

There is a difference between what I will call voluntary and compulsory treatment.

Voluntary Treatment

The vast majority of people receiving psychiatric treatment are initially seen by primary health care workers such as GPs.  The vast majority are treated whilst remaining in their own homes.  A few may require to attend a hospital.  They may be offered a voluntary admission.

Voluntary admission means that the patient attends of their own choice.  They may well accept that they are in need of treatment and that this is best delivered in a hospital setting.
Compulsory Treatment

Compulsory treatment is when the patient has no choice in being admitted.  They are detained in a hospital by way of use of powers under The Act.  
We will see that together with the Draconian power of this detention there also protections afforded:-
· Review by the Mental Health Tribunal/Managers
· Code of Practice to The Act

Compulsory Treatment – The “Section”

Section 2 – admission to hospital for assessment


-
maximum duration up to 28 days


-
detaining authority (hospital) must show the patient to be “suffering from a 

mental disorder of a nature of degree warranting detention for assessment (or 

assessment followed by medical treatment) for at least a limited period and 

that they ought to be detained “in the interests of their own health or safety or 

with a view to the protection of others”

Section 3 – detention in hospital for treatment


-
initial period of up to 6 months


-
can be renewed for a further period of 6 months and thereafter for periods of 

12 months


-
if the Section Order is not renewed then it will naturally lapse


-
in order to detain someone under Section 3 the detaining authority (hospital) 

must show the patient to be:



(i)
suffering from mental disorder of a nature or degree which makes it 


appropriate for them to receive medical treatment in hospital and:



(ii)
it is necessary for the health and safety or for the protection of other 


persons that they should receive such treatment and it cannot be 



provided unless they are detained under this Section



(iii)
appropriate medical treatment is available for them.

Section 37 – Hospital Order


-
These provisions relate to mentally disordered offenders.  Someone can be 

transferred to prison whilst on remand upon medical recommendation.

-
Someone can be transferred to hospital under Section 37 of The Mental Health 

Act before or after conviction upon medical recommendation.
Section 41 – Restriction Order


-
There can be a restriction on the discharge of mentally disordered offenders 

detained under provisions of The Mental Health Act (i.e. Section 37).  This 

means that there are limited routes to discharge and that the Secretary of State 

has powers over the discharge of such persons.

Section 17a – Community Treatment Order

· initial period of up to 6 months

-
can be renewed for a further period of 6 months and thereafter for periods of 

12 months

· if the Section Order is not renewed then it will naturally lapse

· in order to detain the patient must be on a treatment order (ie S.3 or S.37) 

· conditions are applied and in default the patient can be recalled to hospital. If the patient remains non-compliant the section is revoked and they return to a treatment order.

· It does not allow for compulsory treatment in the community 

Mental Health Act Assessments

The Act sets out requirements for Mental Health Act assessments.

Someone must make an application to the hospital managers.
The patient must be examined by two appropriate medical practitioners (Section 12 approved).

They must agree on the need for detention for assessment and/or treatment.

Other Provisions of the Act for Admission / Detention / Treatment

S.35 
-
Remand for Psychiatric Assessment

S.136
-
Police powers to arrest and detain someone and convey them to a place of
safety

Section 4 and Section 5


-
These are temporary holding powers which can be exercised by staff at a 


hospital.


-
Example – Someone can agree to voluntary admission to hospital for 


assessment or treatment for mental disorder.


-
The staff may however be concerned that it would not be in the patient’s best 

interests were they to leave the hospital


-
If they remain voluntarily then arguably they can leave the hospital at any 


time.  If they attempt to do so and it is the staff’s view that this would not be in 

the patient’s best interests, the patient can be detained temporarily under one 

of these holding powers (up to 72 hours) whilst a detention is made in relation 

to further management or detention under the other Sections of The Mental 

Health Act (i.e. Section 2 / Section 3).

Common Law – Ability to “detain” for a brief period in the interests of the patient.
Routes to Discharge

Mental Health Review Tribunals – see below

Nearest Relative

Hospital Managers

Responsible Clinician

Mental Health Tribunals

Made up of legal member, medical member and lay member.

Reports are submitted to the Panel.  They will hold a Hearing to determine whether someone should be discharged from detention under The Mental Health Act.

The Tribunal has a number of powers depending upon the particular Section of the Act to which the patient is subject.  The main power relates to discharge.  Other powers in unrestricted cases (cases not involving mentally disordered offenders) include make recommendations of leave of absence from the hospital and transfer. 
Time Limits for Hearings

Section 2 – Hearings to be arranged 7 days from receipt of application (application needs to be submitted within first two weeks of detention).  
Section 3 / Section 37 / Section 17a

Hearing should be arranged within 8 weeks of the receipt of application.

Reports can be presented by the consultant and social worker / AMHP

The Tribunal assesses the patient’s mental health as at the date of the Hearing.

Non means tested Legal Aid is available for assistance and representation for all detained patients making applications in this way.
Human Rights

Mental health law and practice is an area, as may others, by the introduction of human rights legislation.  It should be borne in mind that the introduction of this legislation did not necessarily provide additional human rights.  What it has done is clarified peoples’ existing human rights and has given them speedier methods of addressing contravention of the human rights through our domestic courts.
We must bear in mind that it is the function of the State which is accountable in terms of violations of human rights – these do not apply between persons


-
rights of review


-
speedy determination

Briefly, the most relevant human rights applicable are Human Rights Act 1998:

Article 3

Freedom from torture or inhuman or degrading treatment (an example could be failure to provide or withdrawing proper medical help to a person with a serious illness or conditions of detention (prolonged seclusion)).

Article 5

Personal freedom.  Importantly this provision relates to the speed of recourse that someone may have to challenge a decision to deprive them of one of their fundamental rights, i.e. to have a hearing within a “reasonable period of time”.

Article 6

Right to a Fair Trial.  This relates to the need for fair, impartial determination of a decision affecting someone’s human rights.

Article 8 – private life and family.  As we can all understand, someone detained in a hospital may have aspects of their daily living significantly affected.  Cases have been brought in relation to detained patients not being allowed to express their sexual orientation, that at times there have been unlawful intrusions into their affairs/correspondence etc.

Cases in relation to these rights have significantly affected aspects of mental health law and practice including the alteration of the burden of proof (the detaining authority needs to positively demonstrate lawful detention, rather than the patient having to disprove).

Rehabilitation

Section 17 – leave of absence

Section 17a – Community Treatment Order

Section 117 – aftercare

Section 117 Aftercare
Anyone with mental health needs is entitled to a Community Care Assessment (CCA - S.47) to determine what needs they may have and how those needs may be met.
For those detained under S.3, S.37 or other treatment order of the Act section 117 goes much further.  It imposes a duty on health and social services to provide aftercare services.   
It can be seen as a positive requirement to provide this aftercare and this is a joint responsibility between the health and social services.  
Although not defined in the Act aftercare services Section 117 has been interpreted in a wide way and care often includes a range of outpatient treatment including support from a community psychiatric nurse, social worker, support with employment or accommodation, assistance with benefits, domiciliary services, day centre and residential facilities.

It is often coupled with the operation of what is called the Care Programme Approach (CPA).  Although separate aftercare is in my experience assessed and delivered under the CPA process.  

Indeed, there is a requirement in the Code of Practice to the Act that where applicable aftercare be considered prior to a Tribunal Hearing.  This can be a useful way of ensuring that aftercare is properly considered.
The duration of this duty is not specified.  It ends when the health and social services authority are satisfied that the person concerned is no longer in need of such services. 
There is no express power to charge for services provided under S.117.  
Aftercare under section 117 must be provided free of charge.  
Care Programme Approach (CPA)

Each Health Authority ought to have a CPA policy.  This is the introduction to the CPA Policy for Hampshire Partnership NHS Trust:

“The Care Programme Approach (CPA) is fundamental to the provision of a person centred mental health service, and is a requirement of all mental health services. Hampshire Partnership NHS Trust (HPT), Southampton City Council (SCC) and Hampshire County Council (HCC) Social Services Departments are committed to developing community care and therefore believe that the CPA is the system upon which all treatment, care and support must be built when the service user requests assistance from specialist mental health services”.

CPA is generally delivered at two levels, Standard and Enhanced depending upon the need of the service user.  The difference largely relates to more extensive integration of service and more regular review.

It involves a good deal of “joined up thinking”.  It requires the NHS to work in collaboration with Social Services.  It involved Systemic Holistic Assessment, Care Planning and Review.

This is the sort of approach that needs to be taking place – Practical example.

If the Agencies involved are in the same room talking about the same problems appropriate care can begin to be delivered.
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