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YOUNG PEOPLE & CONSENTING TO TREATMENT

OVERVIEW

1. A young person may consent to medical treatment without their parent’s knowledge or consent if the doctor is satisfied that the child is Gillick competent.

2. A child under 16 may veto the parent’s access to medical information held by a doctor if the doctor is satisifed that the child is Gillick competent.

3. There is no minimum age at which a child can be deemed Gillick competent.

4. A child may refuse medical treatment.  If however the treatment is life-saving, then the court has inherent jurisdiction to override the child’s decision, subject to the ‘best interests’ test.  The parents, local authority or NHS Trust may make an application to the court to exercise inherent jurisdiction.  

5. Where a court is asked to exercise its inherent jurisdiction, there is a rebuttable presumption in favour of a course of action that will prolong the child’s life.  

6. Where there is no one to provide consent, and a child requires life-saving treatment, the medical professional may undertake treatment on the condition that it is in the child’s best interests and the child would suffer significant harm if the treatment were not provided.  

7. Where parents disagree with the course of treatment suggested by a medical professional, the Court may, on application, decide on treatment, subject to the ‘best interests’ test. 

8. Where parents disagree with each other about their child’s treatment and the advantages of one course of action do not clearly outweigh another, the court may, on application, be asked to decide on what treatment is in the child’s best interests.  

9. The court cannot order a doctor to treat a child.  It can only authorise the doctors to treat the minor in accordance with their clinical judgments, subject to any restrictions the court may impose.
LEGAL POSITION

(Common Law Principles:-
 Parens Patriae / Inherent Jurisdiction / Declarations 
(Case Law:-
Gillick v West Norfolk and Wisbech Area Health Authority

Re R and R W

Re C (Detention: Medical Treatment) [1997] 2 FLR 180

Re R (A Minor: Wardship Consent to Treatment) [1991] 3 WLR 592
Re W (A Minor: Medical Treatment: Court’s Jurisdiction) [1992] 3 WLR 758

Re W (A Minor: Medical Treatment: Court’s Jurisdiction) [1992] 3 WLR 758

Re W (A Minor) [1998] 2 FLR 810

Re E (A Minor) (Wardship: Medical Treatment) [1993] 1 FLR 386

(Relevant Statutes

Family Law Reform Act 1969 s.8
Access to Health Records 1990





Children Act 1989 s.1(3) 

STATUTE

The Family Law Reform Act 1969 s. 8 provides that a person between the ages of 16-18 is able to consent without recourse to their parents.

Access to Health Records 1990 – provides for a child under 16, deemed Gillick competent by a doctor, to veto the parent’s access to medical information held by that doctor, even though the paretn can consent to treatment which the child cannot veto.  

Children Act 1989 s.1(3) provides a list of factors the court may take into account when considering the best interests of the child.  

COURT’S INHERENT JURISDICTION

The Court may exercise its inherent jurisdiction (stemming from the doctrine of parens patriae) in order to override the express wishes of children, where it is considered that the child’s wishes are not in his/her best interests.  Each case is judged on its own facts.  There is a presumption in favour of a cause of action which prolongs the child’s life, but this is not irrefutable.    This is done by way of ‘declaration of lawfulness’.  Increasingly (until the case of Hannah Jones) there appears to be a trend to override a child’s wishes, leading critics to argue that the concept of the Gillick competent child has been eroded.    

Parens Patriae

A British common law creation whereby the courts have the right to make unfettered decisions concerning people who are not able to take care of themselves.  For example, court can make custody decisions regarding a child or an insane person, even without a statute to allow them to do so, based on their residual, common law-based parens patriae jurisdiction.
Inherent Jurisdiction 

The Court has an inherent jurisdiction to protect individuals, including children, as parens patriae.  Originally, children requiring protection were made wards, enabling the court to effectively act as if it were a parent, and the court assumed ultimate responsibility for a child’s upbringing and property. 

Modern wardship puts the court in the position of responsible parent vis a vis the child, and means that no important step in a child’s life can be taken without the court’s leave.  Until the enactment of the Children Act 1989, if a decision relating to a child under the court’s inherent jurisdiction was required, the child was made a ward.  Wardship is now however simply a mechanism via which inherent jurisdiction can be accessed and exercised, and the actual powers of the court, whether a child is made a ward or not, are the same.  

A fundamental starting point in all consent cases is Re C (Detention: Medical Treatment) [1997] 2 FLR 180.  The court cannot order a doctor to treat a child.  It can only authorise “the doctors to treat the minor in accordance with their clinical judgments, subject to any restrictions the court may impose.”

An example of when inherent jurisdiction and declaration of lawfulness may come into play :- a 14 year old girl becomes pregnant.  The pregnancy is endangering her life, but she refuses undergo a termination for ethical reasons.  

In this situation, it is almost certain that the child will not be held competent, and the termination carried out following a declaration of lawfulness under the High Court’s inherent jurisdiction.

A declaration is required because any medical procedure or treatment constitutes an assault if consent is not obtained.  

When will the Court exercise its inherent jurisdiction?

The Court may be asked to  to exercise its inherent jurisdiction on the application of parents, a National Health Trust, or the local authority, and may do the following;

i. make declarations that treatment is lawful;

ii. the type of treatment that is required

iii. whether treatment should continue, 

iv. to consent to treatment on behalf of a child.

Initially, a decision must be taken whether or not it is appropriate for the child to be made a ward or for the court to exercise its powers under its inherent jurisdiction.  The former approach is likely to be a preferable option if the child’s condition is changeable.  This allows the court to monitor the situation and intervene as and when appropriate. Re J (A Minor) (Medical Treatment) [1992] 3WLR 507.  In the case of R v Portsmouth NHS Trust ex part Glass [1999] 2 FLR 905, the court encouraged the mother of a severely disabled child to apply for the child to be made a ward on account of the fact that there was a dispute between the family and the hospital in relation to whether the child should be placed ona ventilator or allowed to die.

If an application is made in wardship, it must be made by originating summons to the Family Division of the Principal Registry.  If a bare declaration is required, then an application to either a District or the Principal Registry in the matter of the inherent jurisdiction will suffice.  

Limits on inherent jurisdiction

Although theoretically unfettered, the Court’s inherent jurisdiction is limited by the following:-

1. A duty to act in a child’s best interests as a reasonable parent would;

2. A child must be either habitually resident in England or Wales, or present in this jurisdiction, and the court must consider that the immediate exercised of its powers is necessary for the protection of the child;

3. The Children Act 1989 imposes severe limitations on the Court’s use of wardship.

This list is not exhaustive.  

CASE LAW – The Court’s decisions

Gillick v West Norfolk and Wisbech Area Health Authority  (1982) established the concept of ‘Gillick Competence’ and provided the ‘Fraser Guidelines’, a legal criteria to be applied doctors in the provision of medical treatment to a child in the absence of the parent’s knowledge or consent.  It can be considered to apply to not only doctors, but health professionals, and potentially youth workers.  

Background: - In 1982, Mrs. Gillick took her local health authority (West Norfolk and Wisbech Area Health Authority) and the Department of Health and Social Secrutiy to court in an attempt to stop doctors from giving contraceptive advice or treatment to under 16-year-olds without parental consent.  The case was dismissed by the House of Lords.  

Gillick competence – term used in medical law to decide whether a child of 16 years or less is able to consent

Lord Scarman: - As a matter of law, the parental right to determine whether or not their minor child below the age of sixteen will have medical treatment terminates if and when the child achieved sufficient understanding and intelligence to understand fully what is proposed.”

Note that ‘Gillick competence’ relates to the particular child and the particular treatment in question.  There have been cases where a 17-year-old has been found insufficiently competent to refuse medical treatment, while in other cases, much younger children have been deemed to be competent.  

Fraser Guidelines - principles set out by Lord Fraser in Gillick.   The criteria refer specifically to contraception and where there is a divergence of views between a parent and a child.  The treating doctor must be satisfied that:-
( 
The young person will understand the professional’s advice;

( 
The young person cannot be persuaded to inform their parents;

( 
the young person is likely to begin or to continue having sexual intercourse with or without contraceptive advice;

( 
unless the young person receives contraceptive treatment, their physical or mental health, or both, are likely to suffer;

( 
the young person’s best interests require them to receive contraceptive advice or treatment with or without parental consent.  

Although the principles refer specifically to contraception, they are deemed to apply to other treatments, including abortion, and the judg ment is considered to apply to other health professionals, including nurses.  It may also be interepreted as covering youth workers and health promotion workers, although this has not been tested in court.  

Although this is viewed as the seminal case on the issue of children and consent, some of the following cases suggest a move away from Gillick:

Re R and Re W.  These cases contradict Gillick  and suggest that although parental rights to veto treatment chosen by their child, their parental powers do not ‘terminate’ as Lord Scarman has suggested.  However, this comment was obiter, and has not been tested.    

Re R (A Minor: Wardship Consent to Treatment) [1991] 3 WLR 592.  A 15 year old girl suffering from a psychiatric illness characterised by periods of violent and suicidal behaviour followed by lucid thought refused to take medication, and wardship proceedings were instigated.  The court held that, even if she were Gillick competent and, because of the extremity of her behaviour she could not be so, consent could be given by someone with parental responsibility or by the court. 

Re W (A Minor: Medical Treatment: Court’s Jurisdiction) [1992] 3 WLR 758.  A 16 year old girl was suffering from anorexia and refusing treatment.  The court held that s.8 of FLRA 1969 did not give the child an absolute right to refuse treatment, it simply protected the doctors from prosecution by allowing her to consent as if she were an adult.  

Re W (A Minor) [1998] 2 FLR 810.  A 14 year old Jehovah’s witness who suffered horrific burns required operations involving blood transfusions.  The court held that, even though she intelligent, her upbringing made her naive and that, as she matured, she would question her religion further, and on this basis, she was not Gillick competent.

Re E (A Minor) (Wardship: Medical Treatment) [1993] 1 FLR 386.  A 15 year old Jehovah’s witness refused blood products.  The court found the child was not Gillick competent, as he hadn ot been informed of the horrendous manner in which he would die if he did not undergo treatment.  He could therefore not have a full understanding within the meaning of Gillick.  

However, in a recent case, Hannah Jones, a 13 year old girl, won the right to refuse a heart transplant that could have saved her life.  Does this signify a change in the way children’s ‘best interests’ will be viewed?

RANDOM INFORMATION AT THE END
A persistent rumour arose that Victoria Gillick disliked having her name associated with the assessment of children's capacity in relation to contraception.  A recent editorial in the BMJ debunks this idea, quoting Victoria Gillick as saying that she "has never suggested to anyone, publicly or privately, that [she] disliked being associated with the term 'Gillick competent' ".
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